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Chapter 9 THE DATABASE DIRECTIVE 
 ARTICLE 7: OBJECT OF PROTECTION 
database was not simply a collection of all France Telecom's telephone direc-
tories but that there was, in relation to the copyright claim, some 'presentation 
effort',6' it did not specifically state whether there was a substantial investment 
in the collection, verification or presentation of the data separate from data 
creation in relation to the sui generis right claim. It is strange therefore that the 
Court of Cassation confirmed the appellate decision. But it may be explained by 
procedural matters (such as the defendant not raising this point in its appeal to 
the Supreme Court) or by the agreement of the parties with the expert who gave 
an opinion as to the investment made in the database. The appellate court relied 
heavily on this expert statement. The Lectiel decision is therefore not entirely 
conclusive. Presumably therefore, the Court's Precom 'precedent' still stands. 
9.39 In a similar vein, in Germany, the Supreme Court reversed an appellate court's 
decision for assuming database right without checking whether it was a 
database and whether there was a substantial investment and remanded the 
decision to the court of appeal to check these issues.62 In Ryanair v Atrapalo, the 
Spanish Supreme Court also scrupulously followed the CJEU case law and held 
that Ryanair's web site was a database but was not protected by the sui generis 
right, because the investment was in the creation of data and of software, and 
not on their obtaining.63 
In another case, the German Supreme Court held that the investment in 
acquiring a database or in the payment of a licence to use a database does not 
count for the requirement of a substantial investment. However, in that case, the 
claimant had made substantial investment in presenting the data so it benefited 
from the sui generis right." 
F. Verification 
1.40 The term 'verification' means ensuring the reliability of the information con-
tained in the database, monitoring the accuracy of the materials collected when 
the database was created and during its operation.65  This will include checking, 
correcting and updating the contents since these are ways of ensuring the 
contents' reliability.66 Even if the database remains the same (the elements are 
61 'Qu'elles sont done le resultat d'un effort de recherche, de selection et de synthese dans l'agencement des 
donnees justifiant d'un apport intellectuel et createur de son auteur au sens de l'article L 112-3 du code de la 
propriete intellectuelle.' 
62 Bundesgerichtshof (Market Surveys) (I ZR 1/02) [20051 GRUR 940 ( Germany) reported in Case Comment, 
Germany: Copyright Act, secs. 17(2), 87a(1), 87(1) and (2) — 'Market Surveys' [2006111C 489. 
63 Case STS 572/2012,9 October 2012, available at <http://www.poclerjudiciaLes/search/indexAN.jsp).  
64 Elektronisther Zolltarijf 30 April 2009 (2009) GRUR 852, reported by von Lewinski, 241. 
65 Case C-338/02 Svenska Spel, para. 27. 
66 Hugenholtz, 135. 
324 
not changed) as a result of the verification, it is still possible to prove a 
substantial investment.67 
G. Presentation 
The CJEU held that investment in presenting refers to 'the resources used for 9.41 
the purpose of giving the database its function of processing information, that is 
to say those used for the systematic or methodical arrangement of the materials 
contained in that database and the organisation of their individual accessibil-
ity'.68  Presentation refers to the structuring or organisation of the data as well as 
the way the contents are made accessible to the users. This includes the creation 
of an index or thesaurus. 
4. Ownership 
Strangely, the Directive does not have a provision on ownership of the sui 9.42 
generis right. Recital 41 only provides minimally that the database maker is 'the 
person who takes the initiative and the risk of investing'. The defining issue is 
who is making the substantial investment. The database maker, or producer as it 
is often also called, can be an individual or legal entity. There is no provision 
either regarding databases made by employees but Recital 41 states that 
subcontractors in particular are excluded from the definition of maker. Apart 
from this restriction, therefore, Member States are free to have a rule of 
ownership giving the right to the employer or to the employee (similar to Art. 4, 
above). The Directive is silent on joint ownership but much of the literature 
argues the directive makes it possible.69 These issues of ownership by employ-
ees, commissionees and joint owners are therefore entirely left to national 
laws.7° For instance, the British legislature implemented this possibility expli-
citly. 
5. The rights 
The two terms 'extraction' and 're-utilisation' must be interpreted in the light of 9.43 
the objective pursued by the sui generis right which is, according to Recital 42, to 
protect the database maker against acts by users which go beyond the users' 
legitimate rights and harm the database maker's investment71 and according to 
67 British Horseracing Board v William Hill [20011 RPC 612, para. 35; Recital 55 also provides that if substantial 
investment is put into ensuring the database is accurate, even if the contents do not change, it is protected by the 
sui generis right. 
68 Case C-338/02 Svenska Spel, para. 27. 
69 Beunen, 155 and references therein. 
70 For extensive details of national implementations and the literature's views, see Beunen, 146ff. 
71 Case C-203/02 BHB, para. 45. 
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